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COMMENT ON RECENT CASES 469 

Contracts: Building Agreements. Rescission. — The decision of the 
trial court in the case of American-Hawaiian Engineering Co. v. 
Butler 1 has recently been affirmed on a rehearing in the Supreme Court 
of this state. The decision contains a number of interesting points 
concerning building agreements. The contract in question was in the 
form approved by the Architects' Association and in general use 
throughout the United States. A paragraph in the contract provided 
that if the contractor neglected or refused to supply a sufficiency of 
skilled workmen or of materials, upon such facts being certified by the 
architects in charge, the owner should be at liberty after three days' 
notice to supply such workmen or materials and charge the cost to the 
contractor. It also provided that if the architects certified that such 
neglect and refusal were sufficient grounds the owner would be at 
ligerty to discontinue the employment of the contractor. 

A certificate was given by the architects to the owner stating that 
the contractor was failing to perform his contract and that the owner 
was justified in terminating the employment. The owner then served 
a notice on the contractor directing him to supply sufficient workmen 
and materials to perform his contract and further stating "if you fail — 
or neglect to do so after three days — undersigned will terminate your 
employment." The plaintiff contractor then made a demand on de- 
fendant owner for the sum due under the contract for the labor and 
materials supplied on the building during the month preceding the 
notice. The owner refused to pay the amount, relying on the fact that 
the employment had been terminated and on account of this refusal 
the contractor rescinded the contract. By the terms of the agreement 
the contractor in case of a termination would have no right to claim 
any further payments until the owner had completed the building. 

The Court gave judgment for the contractor for the amount of 
labor and materials supplied on the building. In the course of trie 
opinion the court is very clear as to its policy regarding architects' 
certificates. It held that from their nature and the fact that they con- 
templated forfeitures, they must be strictly construed. In this case 
under a strict construction the owner by giving notice that she would 
supply workmen and materials to do certain portions of the work did 
not terminate the contract as to those portions. The workmen and 
materials were merely to be supplied by the owner and charged to the 
contractor but the contract was in no way changed. On the point of 
notice also the court followed the same rule of strict construction and 
held the notice given concerning the termination of the contract was 
insufficient. The owner should have notified the contractor that she 
availed herself of the right to terminate the agreement. 

The contract not being terminated by the owner's notice could 
the contractor rescind, when he was neglecting his portion of the 
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bargain? The court recognized the rule that a rescission without the 
consent of the other party cannot be made except by one who is not 
himself in default. It held however that the rule did not apply to the 
plaintiff in this case. The rule applies where the obligations between 
the parties are concurrent or dependent; "Here the default of the 
plaintiff, as claimed, was negative; it had not been diligent in per- 
formance. The contract provided a remedy for that neglect, a remedy 
which the owner did not pursue." The contractor was not in default 
until the owner by his act had terminated the contract. This question 
was really answered in the findings of the lower court which held that 
the allegations that plaintiff had failed and neglected to perform its 
part were untrue. Under such a finding the plaintiff was clearly en- 
titled to rescind. 

In the decision of this case in department 2 the court came to the 
conclusion that the judgment of the lower court should be reversed. 
The principal reasons given for that conclusion were that the findings 
of the lower court were insufficient to determine whether the con- 
tractor's abandonment was or was not justifiable. The Court in de- 
partment was of the opinion that the architect's certificate was con- 
clusive as to the facts of the contractor's neglect unless it was attacked 
on the ground of fraud, and as it was not so attacked no evidence could 
be admitted to show such neglect. The court in bank seems to hold 
in effect that since no notice of termination was actually given the 
neglect of the contractor was immaterial. The court in the final 
opinion does however refer to the finding of the lower court that 
there was no neglect on the part of the contractor as a secondary argu- 
ment in favor of his right to rescind. M. C. L. 

Contracts: Offer of Reward for Return of Lost Property: Consid- 
eration. — In Berthiaume v. Jones 1 it is held, where a reward is offered 
for the return of lost property, the return of the property in accordance 
with the offer constitutes a valid and binding contract, the return of the 
property being a sufficient consideration to support the promise. Since 
Wentworth v. Day 2 the principle of this ruling seems never to have 
been questioned in cases where the finder, relying upon the offer, has 
gone out of his way to return the lost article. But if the finder should 
do no more than he is legally bound to do, both at common law and 
under the present California law, 3 viz., make restitution to the loser 
upon demand, is there then a consideration to support the loser's 
promise of reward? It is submitted that there is none, even though 



2 (Jan. 6, 1913) 45 Cal. Decs. 38. 
1 16 Cal. App. Dec. 879. 
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3 Sections 1865 and 1867, Civil Code. 



